Prosecutorial Disclosure

Presented by Josh Brock, Public Defender and Diane Elston, Solicitor Advocate at Legal Aid NSW
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Gerry Conlon was one of the ‘Guildford 4’ - a group of
innocent men who spent 15 years in prison in one of the
greatest miscarriages of justice of the modern era. The
‘Guildford 4’ were imprisoned in 1974 and their wrongful
conviction was not overturned until 1989 - 30 years ago.

In 2013 he spoke at an Afri event in Trinity College in
support of Whistleblowers. This powerfully moving speech
has added poignancy in that it was to become one of his last
public appearances before his death the following year.
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R v Hannah Quinn (No 2) [2021] NSWSC 494
Catchwords:

CRIMINAL PROCEDURE — Costs — Costs in Criminal Cases Act 1967 (NSW) - where trial judge directed a
verdict of not guilty to the charge of murder - whether if prosecution had all relevant facts it would have
been reasonable to institute proceedings - whether an issue of credibility or reliability - where evidence of
key witness was unreliable and internally inconsistent - where Crown opposed cross-examination of the
witness at committal hearing - where witness was suffering mental health issues - where witness made
allegations about the conduct of the Crown Prosecutor - where witness not called at trial - whether Crown
case significantly weakened by evidentiary rulings - whether verdict by direction wrong - certificate granted

JB v R (No 2) [2016] NSWCCA 67

Lawyer X identified as Nicola Gobbo after court lifts
suppression order on Informer 3838 - ABC News

Decision restricted [2025] NSWCCA 224

Catchwords:

CRIME - appeals - appeal against conviction - whether miscarriage of justice occurred - where prosecution
breached its duty of disclosure - whether proviso should be applied - appeal allowed

WHS v R [2020] NSWCCA 31

CRIME — Appeals — Appeal against conviction — miscarriage of justice — where Crown concedes breach of prosecutorial
duty of disclosure — consideration of appropriate orders to be made

Brawn v The King

Catchwords  [2029] HCA 20

Criminal practice — Appeal — Irregularity in criminal trial — Where principal issue at trial was whether perpetrator was appellant or another adult member of
complainant's community — Where after trial prosecution disclosed appellant's father had been charged with sexual offences against another child — Where
appellant appealed conviction on ground that there had been a miscarriage of justice — Where Court of Appeal of Supreme Court of South Australia found
prosecution breached prosecution's common law duty of disclosure — Where Court of Appeal found no miscarriage of justice because appellant did not
demonstrate that defence would have been conducted differently but for breach of duty of disclosure — Whether Court of Appeal erred in finding no miscarriage of
justice — Whether error or irregularity must be material to establish miscarriage of justice.



The duty to disclose covers: . - :
Material which is or might be relevantto any issue in the case: Reardon An accused ShOllld © PUbIIC IntereISt. Immunlty’ StatUtory Immunlty’ .
Director’s Privilege but the defence should still be

(No 2) [2004] NSWCCA 197 (‘Reardon’). .

Material which raises a new issue which may not be apparent on the not be requlred to n . : 0

N S SS——— “rossick informed there is material that cannot be disclosed.
cution » ‘fossick for

Material which holds out a real prospect of providing a lead on

evidence in the first two categories: Reardon. information to which
It is sufficient if the material arms the defence with information that it is entitled”: R v Brawn [29] “lt was common ground in the

might lead to a forensic goal, e.g., erosion of complainant’s credit: R v

Mokbel (Ruling No 1) [2005] VSC 410 (‘Mokbel’); Lipton [2011] Court of Appeal and in this Court that it did

The accused is prima facie entitled to any documents which may give

him or her the opportunity to pursue a proper and fruitful course in NSWCCA 247 at not matter Whether’ atthe relevant i me,
cross-examination: Mokbel; R v Jenkin (No 2) [2018] NSWSC 697 [22]. [119] per McColl JA knowl_edge of the Charges against X was Only

Such material does not need to be admissible: Mokbel.

The duty of disclosure extends to material held by either the Prosecutor citing Mallard v R in the possession of the police or whether that

or by the investigating authority: Brawn v The King [2025] HCA 20; 99

ALJR 872 [879]; Gould v Director of Public Prosecutors (Cth) [2018] (2005) 224 CLR 125 knOWledge i Shared by the ODPP
NSWCCA 109 [15]; R v Farquharson (2009) 26 VR 410 at [212]. at [17] and [66]. Collectively the “prosecution” could be

taken to have had that knowledge.”

Solicitors Rules cl. 29.

Barristers Rules cl. 87, 89 13.2 The duty of disclosure

Prosecutors are under a continuing obligation to fully disclose to the accused all material known to

Criminal Procedure Act 1986 (NSW) them in a timely manner that on their sensible appraisal:

S 36B (general dUty of disclosure by |nveSt|gat0r) 1. is relevant or possibly relevant to an issue in the case

Ss 61 ’ 62 (diSClOSU re prior to committa l) 2. raises or possibly raises a new issue that is not apparent from the evidence the prosecution

ss 140 - 145 (disclosure prior to trial) proposes to rely on _ N _ |
ss 146 (penalties for late disclosu re) 3. 2?![(:11c:)t;{tejic:iiltjvsoogic;i?jnzc.) fanciful prospect of providing a lead to evidence that goes to either

Director of Public Prosecutions Act 1986
s 15A (disclosure by investigator)

The prosecution’s duty of disclosure continues after trial and the conclusion of any appeal.

The prosecution’s duty of disclosure continues after trial and the conclusion of any appeal.
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Letter to the ODPP

Disclosure

In accordance with your duty to disclose matenal that may or may not be admissible but may
be relevant or affect forensic decisions, you are urged to arrange for disclosure of the following
matenals, and make the following reasonable enquiries:

1. Triple zero recordings previously requested on [date] have not been served. Can you
please amrange service along with any transcripts?

1. ICOPS report or CNI report for [complainant] noting she has made previous and recent
similar complaints.

2. Alist of all police body worn recordings and police who interacted with the complainant.
3. ldentify Cellebrite downloads or devices in police holdings.

Can the prosecution please confirm that the complainant has been conferenced and that there
are no SACP issues that should be disclosed via an updated s. 15A affidavit from police.

Relevantly, [complainant] has made previous complaints that do not appear to have amounted
in charges. She has told police X, Y, Z in body worn video file [number]. Understanding the
complainant’s history in this regard is relevant to understand the case which rests heavily upon
the credibility of the complainant. We emphasise that the decision to prosecute requires the
Crown to consider whether a fair tnal can be conducted. Fulsome disclosure ensures
confidence is the decision to prosecute and protects against a potential miscarriage of jusfice.

If you have any queries about this correspondence, please do not hesitate to contact us.

If not answered, attach letter to an
affidavit and file it.

Yours sincerely

Call for disclosure
certification at charge
certification

Write letters

Section 82, 84
application

Comity requests
Case management
orders

XXN s. 15A deponent
Subpoena

Section 146

Stay application



This Chapter sets out guidelines on DPP appeals, retrials and investigations after acquittal.

9

Chapter 11. Indemnities, undertakings, informers and induced statements

This Chapter sets out why it can be in the public interest to grant benefits to a person who has committed
a criminal offence and the principles involved in granting such a benefit.

9

Chapter 12. Pre-charge advice

The ODPP does not investigate allegations that a crime has been committed. However, the ODPP may
provide independent legal advice prior to proceedings being commenced for a criminal offence.

9



“For the purpose of this duty of disclosure [investigatory agencies] are obliged to
inform the DPP of the existence of material which must be disclosed to the defence,
including material in the hands of the agency, there being no distinction in this
context between what is known or is in the possession of the DPP and what is known

or in the possession of the agency”.

Justice Adamson in NSW Crime Commissionv D701 [2020] NSWSC 809



11.3 Informer witnesses

An informer witness is any person {other than a victim whao has suffered direct harm in the case)
who:

1. can provide information abtained through direct personal contact with the accused and/or other
evidence relevant to the matter, and

2. is either a co-offender; civilian undercover operative; or other person seeking some benefit in
exchange for providing this information.

A prison informer witness is a prisoner or former prisoner who provides an account of an admission
made by another inmate while in custody.

If it is contemplated that an informer be called as a witness, approval should be sought from the
Solicitors Executive or the Crown Prosecutor who has been briefed in the matter.

The desirability of calling an informer to give evidence must be carefully considered. Any relevant
entry on the ODPP Index of Informers must be considered before approval to call an informer is
given. Independent evidence that supports the account given by the informer or otherwise
establishes the accused's guilt should be identified. Particular care should be taken when considering
calling a prison infarmer. Independent evidence that an admission was made will generally be
required in these cases.

In the case of a prison informer the approval of the Director or a Deputy Director must first be
obtained.

Where an informer is to be called as a witness, the prosecutor should, subject to legal professional
privilege and public interest immunity, disclose all matters that would assist in evaluating the
infarmer’s evidence, including:

1. any criminal history
2. whether or not police aor Corrective Services have any information that might assist in

3. evaluating the informer’s credibility, particularly in relation to:
a. motivation for giving evidence
b, any history of animosity towards the accused
c. favourable / different treatment by Corrective Services compared to other prisoners
d. reliability and mental health
e. the extent to which public officers have given evidence or written reports on behalf of the
informer {for example, to courts or the N5W 5tate Parole Authority)
f. whether any discount on sentence has been given for assistance in the matter
g. whether the informer was in custody at the time of giving assistance
h. whether an immunity has been granted or requested
i. whether any monetary ar other benefit of any kind has been claimed, offered or provided
|- whether the informer gave evidence or was to give evidence in any other current or
earlier criminal proceedings.

An informer who has provided or will provide assistance to the authorities may be entitled to a
reduction in sentence. Co-operation by offenders with law enforcement agencies should be
appropriately acknowledged and, if necessary, tested at the time of sentencing.

Police may provide evidence of an informer's assistance to the sentencing court by way of an affidavit
of assistance, annexing a report endorsed by a supervising officer. The prosecutor must read the
affidavit of assistance and report before tendering them. A prosecutor should ask to see a copy of
the affidavit of assistance before the sentence date so the contents can be properly considered.
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Director of Public Prosecutions Act 1986 No 207

15A Disclosures by law enforcement or investigating officers
(1) Law enforcement or mvestigating officers for alleged offences have a duty to disclose to the Director all relevant mformation, documents or other things obtamed during the mvestigation that might reasonably be expected to assist the

case for the prosecution or the case for the accused person.

SUPREME COURT PRACTICE NOTESC CL 2
District Court Criminal Practice Note 34

Management of Criminal Proceedings listed in the Downing Centre Supreme Court Common Law Division - Criminal Proceedings
v Clear reference to 16. For trials prosecuted by the State DPP, the prosecution is to file and serve on the
. accused person, no later than 8 weeks before the readiness hearing, an affidavit by
subsection 1 5A(1 ) the police officer or law enforcement officer in charge of the case which-
LISt brlef sServices a) confirms compliance with the duty of disclosure as set out in s 15A of the

ENERN

Director of Public Prosecutions Act 1986 (NSW); and
b) details any further evidence the police are yet to obtain.

List material thatis

outstanding with precision
g p 17. For trals prosecuted by the Commonwealth DPP, the prosecution is to file and serve
v List whether on the accused person, no later than 8 weeks before the readiness hearing, an affidavit

.. . . by an appropriate officer of the relevant investigating agency which:
privileged material is
. a) confirms compliance with the duty of disclosure as set out in paragraph 3 of the
kn own to exist e-g- SACP Commonwealth Director of Public Prosecutions ‘Statement on Disclosure in

. . Prosecutions conducted by the Commonwealth” and in s 36B of the Criminal
v" List whether PIl material Procedure Act 1986 (NSW): and

exi StS b) details any further evidence the police are yet to obtain.



Occupation

Date

| Affirm
1.

Police Officer R EJ ECTE D

12 September 2023

| am an Officer of the New South Wales Police Force and Informant in the proceedings
against

On 21/07/2022 | served on the DPP a copy of the brief in this matter. Since that time | have
provided to the DPP copies of all other statements, documents and things that have come
into my possession relating to this matter.

| have retained originals of all of this material.

SWORN or AFFIRMED at  cirrseTtiaeations ]ﬂo\(u» Stetho

| -
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If section 146 isn’t relied upon at trial, the tender of
late disclosed evidence is nearly impossible to revisit
at appeal.

Biljuh v R [2023] NSWCCA 193

Catchwords:

. - CRIME - Appeals - Appeal against conviction - Miscarriage of justice - whether failure to disclose evidence
D|5tr|Ct C'Durt - where no objection taken at trial and evidence tendered without objection - no miscarriage of justice -
conviction upheld. CRIME - Appeals - Appeal against conviction - Miscarriage of justice - whether conduct
of prosecution led to unfair trial - prosecutor’s obligations - no miscarriage of justice - conviction upheld.
New South Wales

Edwards v The Queen

Criminal practice - Appeal - Miscarriage of justice - Prosecution's duty of disclosure in ss 141 and 142 of Criminal

Procedure Act 1986 (NSW) - Where appellant's mobile phone seized by police upon arrest - Where police made

copy of data on mobile phone ("Cellebrite Download") - Where prosecution informed appellant's lawyers of

Case Name: R v Sutton

existence of Cellebrite Download prior to trial but did not serve copy - Whether prosecution failed to give full and

proper pre-trial disclosure required by s 142 — Whether Cellebrite Download contained material falling within s

Medium Neutral Citation: [2026] NSWDC 136

142(1)(i) or s 142(1)(k), - Whether forensic value of contents of Cellebrite Download for appellant's case rose above

Hearing DﬂtE{S:I' 5 Mﬂ‘y’ 2026 level of speculation - Whether non-provision of Cellebrite Download to appellant caused miscarriage of justice.
Date of Orders: o May 2026; Reasons 8 May 2026

Decision Date: o May 2026

Jurisdiction: Criminal

Before: Newlinds SC DCJ

In R v Sutton, s. 146 was successfully used to
exclude late served expert material




Supreme Court
New South Wales

Medium Neutral Citation: R v Sharpe (No 2) [2021] NSWSC 32
Hearing dates: 21 January 2021
Date of orders: 21 January 2021
Decision date: 21 January 2021
Jurisdiction: Common Law
Before: Bellew J
Parties: Daniel James Sharpe — Accused

Regina — Crown

Representation: Counsel
r. Ratcliffe — Crown
T D Anderson — Accused
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