
Prosecutorial Disclosure

Presented by Josh Brock, Public Defender and Diane Elston, Solicitor Advocate at Legal Aid NSW











The Australian story



The prosecution’s duty of disclosure continues after trial and the conclusion of any appeal.

Brawn [29] “It was common ground in the 
Court of Appeal and in this Court that it did 
not matter whether, at the relevant time, 
knowledge of the charges against X was only 
in the possession of the police or whether that 
knowledge was shared by the ODPP. 
Collectively the “prosecution” could be 
taken to have had that knowledge.”

Criminal Procedure Act 1986 (NSW)
S 36B (general duty of disclosure by investigator) 
ss 61, 62 (disclosure prior to committal)
ss 140 – 145 (disclosure prior to trial)
ss 146 (penalties for late disclosure)
Director of Public Prosecutions Act 1986
s 15A (disclosure by investigator)

Solicitors Rules cl. 29.
Barristers Rules cl. 87, 89

An accused should 

not be required to 

“fossick for 

information to which 

it is entitled”: R v 

Lipton [2011] 

NSWCCA 247 at 

[119] per McColl JA 

citing Mallard v R 

(2005) 224 CLR 125 

at [17] and [66]. 

Public Interest Immunity, Statutory Immunity, 

Director’s Privilege but the defence should still be 

informed there is material that cannot be disclosed.  

The duty to disclose covers: 
✓ Material which is or might be relevant to any issue in the case: Reardon 

(No 2) [2004] NSWCCA 197 (‘Reardon’).
✓ Material which raises a new issue which may not be apparent on the 

prosecution case: Reardon.
✓ Material which holds out a real prospect of providing a lead on 

evidence in the first two categories: Reardon.
✓ It is sufficient if the material arms the defence with information that 

might lead to a forensic goal, e.g., erosion of complainant’s credit: R v 
Mokbel (Ruling No 1) [2005] VSC 410 (‘Mokbel’); 

✓ The accused is prima facie entitled to any documents which may give 
him or her the opportunity to pursue a proper and fruitful course in 
cross-examination: Mokbel; R v Jenkin (No 2) [2018] NSWSC 697 [22].

✓ Such material does not need to be admissible: Mokbel. 
✓ The duty of disclosure extends to material held by either the Prosecutor 

or by the investigating authority: Brawn v The King [2025] HCA 20; 99 
ALJR 872 [879];  Gould v Director of Public Prosecutors (Cth) [2018] 
NSWCCA 109 [15]; R v Farquharson (2009) 26 VR 410 at [212].

 



THE EARLY BIRD GETS THE WORM 



HOW TO GET THE WORM 
Letter to the ODPP

If not answered, attach letter to an 
affidavit and file it.

▪ Call for disclosure 
certification at charge 
certification

▪ Write letters 
▪ Section 82, 84 

application
▪ Comity requests
▪ Case management 

orders
▪ XXN s. 15A deponent
▪ Subpoena
▪ Section 146 
▪ Stay application 





“For the purpose of this duty of disclosure [investigatory agencies] are obliged to 

inform the DPP of the existence of material which must be disclosed to the defence, 

including material in the hands of the agency, there being no distinction in this 

context between what is known or is in the possession of the DPP and what is known 

or in the possession of the agency”. 

Justice Adamson in NSW Crime Commission v D101 [2020] NSWSC 809 







TIMING IS EVERYTHING 



✓ Clear reference to 
subsection 15A(1)

✓ List brief services
✓ List material that is 

outstanding with precision
✓ List whether 

privileged material is 
known to exist e.g. SACP

✓ List whether PII material 
exists



BAD 15A  

REJECTED





If section 146 isn’t relied upon at trial, the tender of 
late disclosed evidence is nearly impossible to revisit 
at appeal.

In R v Sutton, s. 146 was successfully used to 
exclude late served expert material
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