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1. PRINCIPLES + HISTORY




“actus non facit reum, nisi mens sit rea”

“an act does not make a person guilty of a crime
unless that person’s mind be also guilty”

“vicious will”




Essential elements of the guilty mind

What were you thinking? When did you think it?

“Intention, foresight, knowledge or _
awareness with respect to some act, Concurrent with the actus reus

circumstances or consequence”
Kural v The Queen (1987) 162 CLR 502




Mens Rea + Human Frailty

The irrational mind The unwell mind
 Self-defence « Automatism

* Extreme provocation * M'Naghten Rules, NGMI
e Duress e Substantial impairment

* Necessity

* Doli Incapax *Moral Culpability




Mens Rea + the mind of another

Joint criminal enterprise
e  Attribution of liability through

»  Knowledge of agreement with someone else
»  Participation in agreement

Consent
* Knowledge/awareness of other person’s non-consent
* Nature and foundation of knowledge?

»  DPPv Morgan [1975] UKHL 3
»  s.61HK, Crimes Act 1900 - 2022




Mens Rea + the mind of another




Mens Rea + evidence

* Consciousness of guilt, lies and flight
* Motive

e Silence (s 89A)

 Tendency and Coincidence
 Character

* [ntoxication
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2. RECENT CASES



Poveda v R [2025] NSWCCA 174



FACTS

NYE 2020

Complainant =
accused’s sister In
law

Gave accused neck
massage

CROWN CASE

* At issue: knowledge of
lack of consent.

e Accused intoxicated:

— Irrelevant to determining
knowledge.

— BUT: relevant to Crown
case that accused “likely got
wrong idea” about massage



Section 61HE Consent in relation to sexual offences (now s 61HK)

(3) Knowledge about consent A person...knows that the alleged victim does not
consent to the sexual activity if—

(a) the person knows ...
(b) the person is reckless ...
(c) the person has no reasonable grounds for believing ...

(4) For the purpose of making any such finding,...must have regard to all the
circumstances of the case—

(b) not including any self-induced intoxication of the person.




Trial Judge’s Direction

Third element (knowledge):
“Concerns the accused’s state of mind...
It is what he knew, thought or believed...

Any intoxication of the accused that was self-induced must be
ignored...

Decide this element by considering what the accused’s state of mind
would have been if the accused had not been intoxicated.”




Appeal Ground: misdirection

State of mind of a
“hypothetical sober person”

VS

Accused’s actual state of mind




Ambiguous case law?

Day v The Queen [2017] NSWCCA 192 at [35]-
[306]:

“In considering whether [accused] knew
[complainant] was not consenting or was
reckless...[accused] taken to be sober.”




Ambiguous case law?

2. Pender v The King [2023] NSWCCA 291 at [41],
referring to passage from Day:

“Whether that means imputing to the accused person
knowledge that he would have had if not intoxicated,
or something else, is not clear.”




Ambiguous case law?

3. Fisher v The Queen [2021] NSWCCA 91.:

Brereton J at [27]: self-induced intoxication not being a
mitigating factor in sentencing “is not the same thing as saying
that an offender is to be sentenced on the (false) assumption
that he or she was sober.”

Adamason JA at [224]: Day stands for the principle that [now s
61HK] requires a jury to treat the accused as if he was sober.




CCA'’s decision in Poveda
(per Stern JA, Garling J and Sweeney J agreeing)

Day should be read as requiring a jury
to ignore an accused’s self-induced intoxication
when having regard to all the circumstances

when determining if the Crown has proved knowledge within the
three limbs: at [117]




CCA'’s decision in Poveda
(per Stern JA, Garling J and Sweeney J agreeing)

TJ’s direction did not invite speculation about the state of mind of
a hypothetical sober person.

Focus remained on accused’s state of mind, adjusted to exclude
the effect of self-induced intoxication.

No error in paraphrasing “ignoring intoxication” with “as if he
were sober” or “if he had not been intoxicated”: at [125].




OR v R [2025] NSWCCA 234



FACTS
Husband/wife

8 counts

Sexual/physical

violence

Consent/withdrawal
of consent

APPEAL GROUND 2

e Unreasonable verdict

— Side issue raised by CCA
state of mind required for
circumstance of aggravation
(injury), s 61J.




61J Aggravated sexual assault

(2) In this section, circumstances of aggravation means
circumstances in which—

(a) at the time of, or immediately before or after, the commission of
the offence, the accused person intentionally or recklessly inflicts
actual bodily harm on the complainant or any other person who is
present or nearby




CCA: state of mind when inflicting ABH
per Mitchelmore JA, Cavanagh J and McGuire J agreeing

What is the state of mind?

Inflicting ABH intentionally or recklessly: s 61)J

When do you need to have it?
Contemporaneous with the infliction of the ABH: at [125]

Does it have to exist at the time of the sexual conduct?

No: at [125]




State of mind when inflicting ABH

Causation?

Crown doesn’t have to prove sexual act caused the ABH.

Only that ABH was inflicted:

At the time of Immediately Immediately
before; or after

the penetrative act: at [129].




State of mind when inflicting ABH

Particularisation of time?

Crown does not have to choose between the three time periods:

at [119], citing Papadopoulos v R [2007] NSWCCA 274 at [50].

What does have to be particularised?

The specific ABH inflicted.




State of mind when inflicting ABH

In this case, Crown particularisation was :
“very specific injury”;
caused at a “very specific time period”
during an ongoing course of sexual conduct:

at [120]




Hawell v R; David v R; Hawell v R
[2025] NSWCCA 210



FACTS

Buck’'s weekend
3 X co-accused

3 x complainants

2 X hights of sex
(mixed consent)

11 x counts

CROWN CASE

(]

e 2xJC
e Joint Trial

« Evidence of each night
cross-admissible, =
continuing state of mind



FRIDAY NIGHT

Count 1
MF

Al

Counts 2-3 Counts 4-
DM MF

Al, A2, A3

SATURDAY NIGHT

Counts 10-11
MS

Counts 8-9
MS

Al, A2 Al, A2, A3




Joint Criminal Enterprises

"An agreement to sexually assault, sexually touch, or
engage in sexual intercourse or sexual activity ‘'with or
without’ the consent of the woman, knowing they
were not consenting or reckless to that fact. “




Inadvertent recklessness + JCE = 2?7?27

Inadvertent = failing to consider at all whether the
complainant was consenting.

“An agreement to sexually assault etc without the
consent of the woman and failing to consider at all
whether she was consenting.”




Decision

TJ erred in failing to order separate trials, not a
single JCE or transaction.

Misdirection on law of JCE.

Inadvertent recklessness incapable of “coherent
combination with joint criminal enterprise liability”




The “unassailable principle” informing many
aspects of the criminal law is that “there
should be a close correlation between moral
culpability and legal responsibility”.

Hawell at [174] per Rigg J




EVERYONE
IS ENTITLED TO S PREMEGOURT

A FAIR TRIAL.

OF VICTORIA

3. TAKING INSTRUCTIONS. WELL.



Should I?

Nah. That’s a job for counsel.

Better not. | might get something wrong.

Maybe? If | have the time.




Because ...

Fresh in memory
Early identification of issues/evidence
To counsel: Quality of brief/observations

To client: “Pulling together a detailed picture of
relevant information so counsel can be best
placed to advise you.”




When?

After brief served.
After client has read and received the “brief”*

Before counsel received the brief.

* Not always possible




Preparation (best practice)

You: Elements/Particulars of offences

Client: Timing and time, scope and purpose

Keep participants neutral and to a minimum.




Format and flow of conference

Open questions (wh-?)
Uninterrupted narrative

Confirm actus reus

Repeat.
The importance of “Why?”

Present contradictory evidence. Gently.




Identify and Collate

Detailed summary of client’'s account
Relevant time periods - before/during/after
Objective markers - before/during/after
Possible impairments for investigation

Potential defence evidence to obtain




Thank you
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