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THE LAW 
 
The section itself 
Was the conduct unlawful or improper?                                   Ridgeway, Robinson 
Should it go in anyway? The balancing exercise         Kadir, Bunning v Cross 
Onus(es) and standard of proof          Petroulias 
 
Causation  
Chain of causation                  Rondo, Kaba, Scott   
‘But for’ not determinative              Mokbel 
Strength relevant to balancing exercise              Kadir, Young 
 
Other important principles 
Not a discretion to exclude; discretion to admit.                               Kadir, Mokbel 
138(3)(h): difficulty of obtaining evidence                 Kadir  
Standard of appellate review                 Riley, Mann, Young 
 
 
A GUIDE 
 
Recognising improper / unlawful conduct 
Police powers legislation             LEPRA, LECO, Firearms Act 
Reasonable suspicion powers 
Right to silence  
Statutory obligations re: vulnerable persons          LEPR, Crimes Act 1914 (Cth) 
Not just police 
 
Evidence under objection 
Identify it clearly  
How is it linked to the unlawful conduct? 
Is the objection worth pursuing? 
 
Subpoenas      
Issue early / learn what to ask for / negotiate production  
Learn how to defend them — LFP, PII 
Subpoenas beget subpoenas  
 
Bringing your case  
Written submissions  
How are the rules supposed to work / How were they broken?  
Section 138(3) factors            Kadir, Bunning v Cross 
Don’t forget about other objections         ss 90, 137 Evidence Act 
 
Cross-examining police 
Preparation, preparation… preparation  
Use documents, use recordings  
Cross-reference police statements  
Knowledge of own powers  
Pattern of misconduct? 
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