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How an 
old-fashioned 
neighbourhood 
dispute gave us 
the rule in 
Browne v Dunn

• The aggrieved neighbours: Mr Browne "sneered, grunted, sputtered, 
and occasionally burst into a brutal guffaw" and was "in the habit of 
haunting" another resident's house. They genuinely retained Mr Dunn 
as their solicitor to obtain an order that Mr Browne be "bound over for 
such time as the magistrate shall think fit, to keep the peace".

• Mr Browne's case: The solicitor's retainer signed by the residents was 
"a sham" which was "a gratuitous affair, and merely carried out, 
without any honest or legitimate object, for the purpose of annoyance 
and injury to Mr. Browne".

• Conduct of the hearing: Two of the aggrieved neighbours were not 
cross-examined at all. The others were cross-examined on matters 
which were "quite beside" the point centrally in issue – whether the 
retainer was a sham and therefore in malice. Importantly "there was 
no suggestion made to them" that the account they had given in chief 
– that they genuinely engaged Mr Dunn to act for them and signed the 
retainer document to engage him – was not the case. 



At what stage of a criminal trial do Browne v 
Dunn problems most commonly arise?

Scan this QR code to participate in the survey.





Key features of the rule

1. As a pre-condition, the party questioning the witness INTENDS TO 
ARGUE that:
o The witness' account should be rejected; and/or

o The witness is not to be believed.

2. The party must IN CROSS-EXAMINATION, direct the witness' 
attention to the imputation intended to be put against them and 
give them an opportunity to meet, explain or destroy it.

3. UNLESS the witness has CLEAR NOTICE that the party intends to 
impeach their account or the credibility of their story.*



Why is 
compliance 
important?

The rule 
serves an 
important 
dual-
purpose:

To ensure fairness to the 
witness, and ultimately 
to the party calling that 
witness.*

To assist the fact-finder 
to assess the evidence 
and come to proper 
conclusions as to facts.



Application in criminal 
proceedings

How to achieve effective "puttage" 
as a defence advocate

Ensuring compliance by the 
prosecution

Consequences of a breach – how 
to fix it up when the rule is broken

Scan this QR code to 
participate in the 
survey.





How to achieve 
effective 
"puttage" as a 
defence 
advocate

The primacy of a 
case theory –
identifying early 
what must be put.

Key factual 
propositions and 
credit imputations.

Putting questions 
at the right level of 
specificity.

Preserving forensic 
advantage without 
creating unfairness 
or appeal risk.

Form of "puttage" 
calibrated to the 
witness.

When to 
ask Browne v 
Dunn questions?



Ensuring 
compliance by 
the 
prosecution

• The unfavourable prosecution 
witness

• Cross-examining the accused (or 
a defence witness)





Consequences 
of a breach or 
misuse of the 
rule

• Recalling a witness for further cross-examination.

• Allowing a party to reopen its case or have leave to 
adduce further evidence.

• Refusing to allow a party to lead contradictory evidence 
or exclusion of contradictory evidence.

• Acceptance of the unchallenged evidence.

• Limits on submissions in closing against arguing an unput 
imputation.

• Judicial directions about how the jury should treat the 
fact a matter was not put to a witness and/or what 
inferences are (or are not) open.

• Application to discharge jury / order for a retrial on 
appeal.

• No relief despite breach – where it was a harmless error 
or no miscarriage of justice.



Questions?
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