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https://www.facebook.com/ABCIndigenous/videos/no-one-should-call-this-place-home/25106230419049857/


Number of young people in custody (2016-2026)



Number of First Nations young people in custody 

(2016-2026)



Closing the Gap target (2016-2026)



Number of young people on remand in custody 

(2016-2026)



Doli incapax review

8 May 2025 BOCSAR releases a report titled “Did a High Court 
decision on doli incapax shift court outcomes for 10 -
13 year olds.”

8 May 2025 NSW Government announces a review into doli 
incapax

25 October 2025 Public Release of the Report of the “Review into Doli 
Incapax”



Recommendation 2 of the Review

Recommendation 2: Legislating the common law test for rebutting doli 
incapax  

There should be a new legislative framework for enacting the presumption of 
doli incapax in NSW which should: 

(1) Confirm the presumption that, unless rebutted, a child over the age of 10 
and under the age of 14 years old cannot commit an offence. 

(2) Confirm, as articulated in RP v The Queen (2016) 259 CLR 641, that the 
prosecution must rebut the presumption and prove, beyond reasonable 
doubt, that the child knew at the time of the relevant act that their conduct 
was seriously wrong in a moral sense.  

(3) Provide guidance for determining whether the presumption has been 
rebutted, by: 

(a) Providing a non-exhaustive list of statutory considerations for determining 
whether the presumption has been rebutted. 

(b) Expressly including that the circumstances surrounding the commission of 
the offence with which the child is charged shall be a relevant consideration.



“These amendments provide 
guidance that reflects the current 
law in relation to doli incapax as 
confirmed by the High Court in RP v 

The Queen”

Attorney General, Michael Daley, 
Second Reading Speech. 



Section 5
5 Age of criminal responsibility

(1)  It is conclusively presumed that a child who, at the time of the alleged commission of an offence, is 
under 10 years of age cannot be guilty of the offence.

(2)  It is presumed that a child who, at the time of the alleged commission of an offence, is 10, 11, 12 or 

13 years of age cannot be guilty of the offence.

(3)  The presumption in subsection (2) is rebutted only if the prosecution proves beyond reasonable 
doubt that the child knew at the time of the alleged commission of the offence that the child’s 

conduct was seriously wrong.

(4)  Whether a child knew that the child’s conduct was seriously wrong—

(a)  is a question of fact, and

(b)  must not be inferred merely from the fact that the child engaged in the act or acts which 

constituted the alleged offence, and

(c)  refers to the child’s knowledge that it was seriously wrong in a moral sense to engage in the act 

or acts which constituted the alleged offence.



Section 5
5 Age of criminal responsibility

(5)  In determining whether the presumption has been rebutted, a court must have regard to the 
following matters, if known to the court—

(a)  the conduct that constitutes the alleged offence,

(b)  the circumstances surrounding the commission of the alleged offence,

Example of circumstances surrounding commission of alleged offence—

the child taking steps to plan the conduct, including equipping themself for the conduct or to avoid detection

(c)  the child’s intellectual and moral development and education,

(d)  the environment in which the child was raised.

(6)  Subsection (5) does not limit other matters to which a court may have regard.



Section 5
5 Age of criminal responsibility

(7)  To avoid doubt—

(a)  a court may determine that the presumption has been rebutted based on evidence of the conduct that 
constitutes the alleged offence and the circumstances surrounding the commission of the alleged offence, and

(b)  the determination may be made without or despite other evidence of the child’s intellectual and moral 
development if the court is satisfied that evidence of the conduct that constitutes the alleged offence and the 
circumstances surrounding the commission of the alleged offence is sufficient to satisfy the requirement set out in 
subsection (3).

(8)  Despite subsections (5) and (6), a court must not have regard to the following occurring under the Young Offenders 

Act 1997—

(a)  the child being given a caution or being a participant in a youth justice conference,

(b)  an admission or non-denial statement made by the child in order to be eligible for a caution or youth justice 
conference, other than a formal guilty plea referred to in the Young Offenders Act 1997, section 10(5),

(c)  an admission, statement, confession made, or information given, by the child during the giving of a caution or a 

youth justice conference.

https://legislation.nsw.gov.au/view/html/inforce/current/act-1997-054
https://legislation.nsw.gov.au/view/html/inforce/current/act-1997-054
https://legislation.nsw.gov.au/view/html/inforce/current/act-1997-054


The Takeaways 

- RP remains the basis of the current law 

- Be wary of s.5(7) 

- Mahmoud Direction 

- Analyse the evidence 

- Consider carefully whether your own evidence needs to be obtained 



Young Offenders Act amendments

Non-denial not admission
► ‘You don’t have to say you did it, but you can't say you didn’t do it’
► Section 10
► Standard form to be used

Eligible offences
► Increase in eligible offences - still not SI offences
► Most significant: s. 13 and s. 14, C(DV)A (note personal violence 

offence (s.4, C(DV)A) cannot be diverted by police but can by court)
► Also: Graffiti Control Act offences, summary drug offences where 

drug is no more than small quantity

Cap of cautions
► No more than 3 occasions in 3 years - not blanket 3 caution cap





Bail Centralisation 



Bail
22B   Limitation regarding bail during period following conviction and before sentencing for certain 
offences

(1)  During the period following conviction and before sentencing for an offence for which the accused 
person will be sentenced to imprisonment to be served by full-time detention, a court—

(a)  on a release application made by the accused person—must not grant bail or dispense with 
bail, unless it is established that special or exceptional circumstances exist that justify the decision, or

(b)  on a detention application made in relation to the accused person—must refuse bail, unless 
it is established that special or exceptional circumstances exist that justify a decision to grant bail or 
dispense with bail.

(2)  If the offence is a show cause offence, the requirement that the accused person establish that special 
or exceptional circumstances exist that justify a decision to grant bail or dispense with bail applies instead 
of the requirement that the accused person show cause why the accused person’s detention is not 
justified.

(3)  Subject to subsection (1), Division 2 applies to a bail decision made by a court under this section.
(4)  This section applies despite anything to the contrary in this Act.
(5)  In this section—
conviction also includes a plea of guilty.
Note—
Conviction is defined in section 4(1) to include a finding of guilt.



Section 22B Bail Act 

There is a real question as to whether that provision applies in the 

circumstances of this case, having regard to the fact that the applicant is 

currently in the Children’s Court. In the event that the offences are dealt with 

to finality in the Children’s Court, there can be no question of the application 

of the provision. That is because any sentence imposed by the Children’s 

Court would not include imprisonment. The most serious punishment available 

in that Court is a Control Order. 

R v LM [2022] NSWSC 987 at [15]



Section 19 Children (Criminal 
Proceedings) Act 1987

19   Court may direct imprisonment to be served as a juvenile offender

(1)  If a court sentences a person under 21 years of age to whom this Division 

applies to imprisonment in respect of an indictable offence, the court may, 

subject to this section, make an order directing that the whole or any part of 

the term of the sentence of imprisonment be served as a juvenile offender.

…



Section 18 Children (Criminal 
Proceedings) Act 1987

(1)  A person to whom this Division applies shall, in relation to an indictable offence other than a serious children’s 

indictable offence, be dealt with—

(a)  according to law, or

(b)  in accordance with Division 4 of Part 3.

… 
(2)  For the purpose of dealing with a person in accordance with Division 4 of Part 3, a court shall have and may 

exercise the functions of the Children’s Court under that Division in the same way as if—

(a)  the court were the Children’s Court, and

(b)  the offence were an offence to which that Division applies.

If there is a finding of guilt/plea of guilt to a “non-SCIO” matter, the District 
Court retains the power to sentence to a control order. 



R v YA [2024] NSWSC 1445

[10] Those unusual circumstances arise from a number of provisions in the Children (Criminal 

Proceedings) Act 1987 (NSW) and the Children (Detention Centres) Act 1987 (NSW), which apply by 

reason of YA’s age. He was a juvenile (a child as defined in the legislation) at the time of the 

offences and is presently under 21 years old. Section 19 of the Children (Criminal Proceedings) Act 

provides a sentencing Judge with a discretionary power to order that a person of YA’s age serve any 

sentence, in whole or in part, in a juvenile institution. However, if the Prosecutor’s detention 

application is successful, there is a prospect that YA may be taken to an adult gaol. In fact, that 

would seem to be most likely because his is now over 18 years. There is no power, in either statute, 

for a court exercising jurisdiction under the Bail Act, to make the kind of order that might be made at 

the time of sentencing.

… 

[19] 

I am satisfied, in short, that the unusual circumstance that I have outlined, as well as the other 

matters to which I have made fleeting reference, establish that there are special or exceptional 

circumstances pursuant to s 22B of the Bail Act.



Section 22C, Bail Act



Criticism of 22C

Rothman J in R v TW [2024] NSWSC 1504 at [9]

[9] While I am prepared without argument to concede that the legislature may exercise power in a manner that defies the 

principles of equal justice, I am minded that there are contrary arguments to that proposition. However, it is clear that the  

application of equal justice and the application of justice in a manner which is neither capricious nor arbitrary is a 

requirement on courts and some tribunals.

…

[16] It is a ham-fisted attempt to deal with a political difficulty in a manner which, in my view, creates significant problems for 

the administration of justice and does not deal with the problem that was sought to be overcome.

Lonergan J in R v RB [2024] NSWSC 471 at [60]

Read in context, noting the clear purpose and intention of the provision articulated in the Second Reading Speech, s 22C 

has the effect of singling out a group of persons, children alleged to have committed certain (as yet unproved) offences, and  

requiring that they satisfy a higher test, of uncertain meaning and application, before they can be released on bail than any  

other applicants, including adults charged with offences of the same nature in the same situation.

… 

These considerations highlight a lack of coherence between the bail court’s obligations to comply with ss 4 and 6 of the 

Children (Criminal Proceedings) Act and the requirements of s 22C, which treats a relevantly charged child’s freedom in a 

less favourable way than an adult’s freedom in exactly the same circumstances: See s 14 of the Age Discrimination Act 

2004 (Cth) “Concept of age discrimination”.



Important SC 22C decisions

1. Lonergan J observed in the matter of R v JS [2025] NSWSC 116 at [12]:

“Section 22C involves an evaluative judgment to reach a state of satisfaction regarded as a “high bar”, but not a 

state of certainty. I do not need to be certain that the young person will not commit a further relevant offence.”

1. In R v BH [2024] NSWSC 1577, Yehia J states at [19]:

The desirability, wherever possible, to allow a child to reside in their own home, engage in education and 

employment, and reintegrate into the community, are relevant considerations. Furthermore, a child’s state of 

dependency and immaturity requires guidance and assistance. A structured community supervision and 

treatment plan will often instil a high degree of confidence that a young person will not commit a serious 

indictable offence while subject to bail conditions. Of course, each case must depend upon its own facts.

1. High degree of confidence does not require the Court to reach certainty on the question of whether a serious 

indictable offence will be committed while subject to bail per R v RB [2024] NSWSC 471 at [61] per Lonergan J.

Remember: You can ask for 22C Youth Justice Bail Supervision as a bail condition – Youth Justice can 

now supervise YPs on bail without a plea of guilty if they come under section 22C 



Children and Breaches of Bail 

- Section 77, Bail Act
- Advocate for no action (s. 77(1)(a)) or warnings (s. 77(1)(b)

- Remember, always have notices after breach as well if police unwilling to 
warn (s. 77(1)(c))

- Children’s Court’s Bail Guidelines

- Section 28 Bail Act 

- R v Jeremy [2025] ChC 7 



Witness Intermediary for Accused 
Young Persons

R v MR, JB and CS (young persons) (No 4) [2024] NSWSC 909

Pursuant to s 26(a), the Court may make such orders as it considers just in relation to the way in 

which witnesses are to be questioned. It provides a very general power to the Court to make orders 

regarding the way witnesses are to be questioned

… 

Pursuant to s 26(d), the Court may make such orders as it considers just in relation to the presence 

and behaviour of any person in connection with the questioning of witnesses. Section 26(d) of the 

Evidence Act is broad in its terms.

…

In circumstances where the Court must have a concern that the best evidence of a witness be 

presented to the Court, in my view, both ss 26(a) and/or 26(d) permit me to make an order allowing 

Ms Stein to sit beside each witness should he in fact choose to give evidence and, if required, to 

communicate to the Court if she believes the witness is not able to understand the question due to its 

form, content or for any other reason.


	Slide 1: Reforms to Youth Justice in  New South Wales:
	Slide 2
	Slide 3: Number of young people in custody (2016-2026)
	Slide 4: Number of First Nations young people in custody (2016-2026)
	Slide 5: Closing the Gap target (2016-2026)
	Slide 6: Number of young people on remand in custody (2016-2026)
	Slide 7: Doli incapax review
	Slide 8: Recommendation 2 of the Review
	Slide 9: “These amendments provide guidance that reflects the current law in relation to doli incapax as confirmed by the High Court in RP v The Queen”  Attorney General, Michael Daley, Second Reading Speech. 
	Slide 10: Section 5
	Slide 11: Section 5
	Slide 12: Section 5
	Slide 13: The Takeaways 
	Slide 14: Young Offenders Act amendments
	Slide 15
	Slide 16: Bail Centralisation 
	Slide 17: Bail
	Slide 18: Section 22B Bail Act 
	Slide 19: Section 19 Children (Criminal Proceedings) Act 1987 
	Slide 20: Section 18 Children (Criminal Proceedings) Act 1987
	Slide 21: R v YA [2024] NSWSC 1445
	Slide 22: Section 22C, Bail Act
	Slide 23: Criticism of 22C
	Slide 24: Important SC 22C decisions
	Slide 25: Children and Breaches of Bail 
	Slide 26: Witness Intermediary for Accused Young Persons

