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What is a 
proof of 

evidence?

• A written account of what a witness 
will say in evidence 

• Most often it will reflect your client’s 
instructions regarding factual 
matters

• It may also reflect instructions given 
to you by witnesses who will be 
called in the defence case



What a proof of 
evidence is not:
• A file note
• A chronology
• A witness statement or affidavit



When should you 
prepare a proof of 
evidence?
• Whenever you are going to call a 

witness in a proceeding, particularly 
an accused

• Whenever you have a difficult client 
and you need to record their version 
of events



When should 
you call an 
accused?
Craig v The Queen (2018) 264 CLR 202; [2018] HCA 13

1. A fair trial requires that the accused be aware of the right to give 
evidence in his or her defence, even if that choice may be unwise.

2. The decision whether the accused will give evidence at the trial is 
for the accused and not for defence counsel.



When should 
you call an 
accused?

AA v R [2026] NSWCCA 10 at [144] per Adamson JA

Relevant considerations when calling an accused (my summary):

1. Will the complainant’s evidence be accepted beyond reasonable 
doubt?

2. How will the accused present in the witness box?

3. Will damaging material be adduced in cross-examination of the 
accused?

4. Will the accused’s evidence support the complainant’s evidence 
about peripheral matters, thereby making it make it more likely that 
the tribunal of fact will accept the complainant’s evidence about the 
matter in dispute?

5. Would a guilty verdict based on the evidence in the Crown case be 
unreasonable, leading to a ground of appeal?

6. By giving evidence, will the accused foreclose that ground of appeal?

7. Is the evidence in the Crown case so strong that the accused has 
nothing to lose by giving evidence?



When should you call an accused?
AA v R [2026] NSWCCA 10 at [166] per Adamson JA

I note that the applicant was not required by his legal advisers to give 
written instructions confirming his decision not to give evidence. It is 
desirable that such instructions be obtained in that form when important 
decisions are made by an accused, such as the decision whether to give, or 
not to give, evidence or the decision to plead guilty. The requirement to 
sign written instructions (with the assistance of an interpreter in an 
appropriate case, such as the present) serves not only to record the 
instructions but also to bring home to the accused the importance and 
finality of the decision, which is ultimately one for the accused. For a 
textbook example of note-taking regarding instructions to enter a plea of 
guilty see Van Zwam v R [2017] NSWCCA 127 at [19]-[26].



Why should 
you prepare 
a proof of 
evidence?

• It will assist you in your preparation

• It will mitigate the risk of you being 
criticised later

• It will make you a better advocate



Who should prepare 
the proof of 
evidence?
• Ideally, the person calling the witness 

in the proceeding

• Be wary of the disinterested or 
uninvolved barrister

• Drafts can be of great assistance



Where 
should you 

start? 

Before you begin:

• Get to know the witness

• Formulate a case theory 

• Have an idea what the witness might 
say

Consider:

• The type of proceeding

• Why are you calling the witness? 

• What submissions are you going to 
make?



What should the proof 
of evidence contain?
• Depends on the witness and the type of proceeding

• Essential to capture the “voice” of the witness

• Assess the level of detail required

• Chronological format 

• Aim for short, declarative statements

• Keep it to the facts

• Refer to documents



Example



Evidence in chief
Ask:

• “Who, what, when, where, how”

• “Can you describe”

• “Did”, “was”, “were” – permissible if 
you avoid suggestions or 
assumptions

Consider:

• How can you assist the witness?



Using our 
example:



Cross-examination
My tips:

• It’s not a NIDA audition – be yourself

• Never, ever ask an open question

• Aim for twelve words or less

• Be kind but in control

• Focus on your case theory and you’ll 
“close the gates”



Using our 
example:



Another example



Any questions, email me at iv@7gbc.com.au
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