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* A written account of what a witness
will say in evidence

o » Most often it will reflect your client’s
What is a

instructions regarding factual

prOOf Of matters |
eVidenC e P * It may also reflect instructions given

to you by witnesses who will be
called in the defence case




What a proof of
evidence is not:

« A file note
* A chronology
* A withess statement or affidavit




When should you

prepare a proof of
evidence?

* Whenever you are going to call a
witness in a proceeding, particularly
an accused

« Whenever you have a difficult client
and you need to record their version
of events



When should

you call an
accused?

Craig v The Queen (2018) 264 CLR 202; [2018] HCA 13

1. A fair trial requires that the accused be aware of the right to give
evidence in his or her defence, even if that choice may be unwise.

2. The decision whether the accused will give evidence at the trial is
for the accused and not for defence counsel.



When should

you call an
accused?

AA v R [2026] NSWCCA 10 at [144] per Adamson JA

Relevant considerations when calling an accused (my summary):

1

Will the complainant’'s evidence be accepted beyond reasonable
doubt?

How will the accused present in the witness box?

Will damaging material be adduced in cross-examination of the
accused?

. Will the accused'’s evidence support the complainant's evidence

about peripheral matters, thereby making it make it more likely that
the tribunal of fact will accept the complainant's evidence about the
matter in dispute?

Would a guilty verdict based on the evidence in the Crown case be
unreasonable, leading to a ground of appeal?

By giving evidence, will the accused foreclose that ground of appeal?

Is the evidence in the Crown case so strong that the accused has
nothing to lose by giving evidence?



When should you call an accused?
AA Vv R [2026] NSWCCA 10 at [166] per Adamson JA

| note that the applicant was not required by his legal advisers to give
written instructions confirming his decision not to give evidence. It is
desirable that such instructions be obtained in that form when important
decisions are made by an accused, such as the decision whether to give, or
not to give, evidence or the decision to plead guilty. The requirement to
sign written instructions (with the assistance of an interpreter in an
appropriate case, such as the present) serves not only to record the
instructions but also to bring home to the accused the importance and
finality of the decision, which is ultimately one for the accused. For a
textbook example of note-taking regarding instructions to enter a plea of
guilty see Van Zwam v R [2017] NSWCCA 127 at [19]-[26].




Why should e |
will assist you in your preparation
you prepare It will mitigate the risk of you being

criticised later

a proof of
evidence?

It will make you a better advocate




Who should prepare
the proof of
evidence?

* Ideally, the person calling the witness
in the proceeding

* Be wary of the disinterested or
uninvolved barrister

» Drafts can be of great assistance




Before you begin:
e Get to know the withess

« Formulate a case theory

* Have an idea what the withess might
Where coy

should you .
Stal’t ? Consider:

* The type of proceeding

« Why are you calling the witnhess?

« What submissions are you going to
make?




What should the proof
of evidence contain?

« Depends on the witness and the type of proceeding

Essential to capture the “voice” of the withess
» Assess the level of detail required

« Chronological format

« Aim for short, declarative statements

« Keep it to the facts

+ Refer to documents




Example

. | can't remember exactly what time it was, but | went to the pokies room. | had
probably been at the pub for 45 minutes

. When you walk into the pokies room, the machines are on your right. The
ATM is on the opposite wall. There's about six pokie machines. There's not
much light in the pokies room, it's pretty dark.

. | was going to use the machines but | saw they were all occupied. | only had
$20 so | decided to go get some more money out. | saw a bloke standing at
the ATM, he was swaying. | can’t really remember what he was wearing. |
thought he might be pissed because he was unsteady on his feet. | stood
behind him.

. He turned his head towards me and muttered something, | couldn't hear what
he was saying. | said, “sorry?” He said something like, “what, do you want a
go?” It made me feel uncomfortable. | decided to leave the pokies room. |
turned to walk out. As | was turning, | felt something hit the side of my head. It
hurt a lot. | looked back towards the ATM and saw the bloke. His fist was
raised. | thought he must've punched me in the head.

. I'm pretty sure the pokies room has a camera above the ATM. It's one of those
fisheye cameras.



Evidence in chief

Ask:
 "Who, what, when, where, how"
« "Can you describe”

« "Did", "was’, "were" - permissible if
you avoid suggestions or
assumptions

Consider:

« How can you assist the witness?



Using our
example:

1. Where did you go?

2. What time was that?

3. How long had you been at the pub?

4. Can you describe the pokies room?

5. What's the lighting like?

6. What were you going to do in the pokies room?
7. Did you do that?

8. Why not?

9. What did you do then?

10.Why did you do that?

11.Did you manage to do that?




Cross—-examination

My tips:

It's not a NIDA audition - be yourself
Never, ever ask an open question
Aim for twelve words or less

Be kind but in control

Focus on your case theory and you'll
‘close the gates’




Using our
example:

1. You were in the pokies room, right?

2. Am | right in saying there's about six machines in there?
3. And an ATM?

4. It's pretty dark in there isn't it?

5. At some point you went to the ATM?

6. There is an ATM in there though?

7. You need cash to operate the machines, don't you?

8. You were gambling that night?

9. You don't remember because you were drunk, right?

10. You were drinking though?




Another example

Date Event Evidence Instructions
17 March 2017 | Marriage Complainant’s statement dated 3 | We were married on 16 March 2017; that’s
January 2024 at [4] the date on the marriage certificate.
EXH: Marriage certificate
19 May 2017 Complainant’s Complainant’s statement dated 7

arrival in Australia

February 2024 at [9]

“When | arrived in Australia, |
discovered [client] had bought a
big dog. He knew | was scared of
dogs. | think he bought the dog to
control me. He would encourage
the dog to bite him and would
tease me when | didn’t want to pat
it”

[Complainant] told me she always wanted a
dog. | bought the dog because | thought it
would be a nice surprise. She wasn’t scared
of dogs, she loved them. She was
disappointed that | got the dog from the
RSPCA. She said the dog was ugly.




< Thanks!

Any questions, email me at iv@7gbc.com.au
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