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Introduction &
Framework

Crimes (Domestic and Personal Violence) Act 2007 (NSW)
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John Fairfax Publications Pty Ltd v Ryde Local Court
(2005) 62 NSWLR 512

“"The legislative scheme is directed to the protection of the community in a

direct and immediate sense, rather than through mechanisms such as

deterrence. ... Apprehended Violence Orders constitute the primary means

in this State of asserting the fundamental right to freedom from
fear.”







ADVO + APVO
Distinguished

Domestic relationships - Personal relationships - Police vs
private applications




POLICE INITIATED PRIVATELY INITIATED




ADVO v APVO

ADVO APVO

« Defined by section 5 of the Act * Neighbours, colleagues, acquaintances
« Intimate partners & former partners « Persons who have interacted online

» Family members & relatives - No presumptive police application

- Persons sharing/sharing a household . More frequently privately initiated

Definition is broad




Children as Protected
Persons

Section 38(2) - Section 72B - Parenting order intersection




Children — Three Modes of Inclusion
Named PINOP Included Person Indirect Protection
Child is directly named as a Child included on an ADVO by Protected through the
protected person in their own virtue of domestic relationship language of the conditions of
right on the AVO with the primary PINOP under an ADVO generally

s 38(2)



Consider the following provisions

Section 42(2): In deciding
Section 72B: interested party whether or not to make or vary Section 38(2): If a court
(PINOP / defe.ndant) requires a final apprehended violence makes an ADVO for a person

leave of Court to apply to vary

der or interim court order, the jed 18+, it MUST include as a

court is to consider the safety ‘otected person any child with

nd protection of the protected whom that person has a

erson and any child directly or domestic relationship, unless

indirectly affected by domestic good reasons exist (s 38(3))
or personal violence.

or revoke the ADVO where
protected person is a child
(police-initiated matters)




Interaction with Family Federal Law

State Federal
Imposed Parenting
ADVOs Orders



Conditions

Order 1 - Order 2 - Order 6 - Order 11 - Variation &
Revocation




Necessary for the safety and protection of the protected person(s)



OFFENCES FOR CONTRAVENTION

Section Conduct Max Penalty

Knowingly contravenes prohibition or restriction in 2 years imprisonment and / or

141y  ADVO 50 pu

Knowingly contravenes prohibition or restriction in 3 years imprisonment and / or
ADVO with intent to cause physical or mental harm 100 pu

Knowingly contravenes prohibition or restriction in 5 years imprisonment and / or
ADVO on at least two other occasions within a 150 pu

period of 28 days immediately before

contravened condition of ADVO

14(1C)




CONDITIONS ABOUT CONTACT




LIMITATIONS OF CONDITION 6 Section 3

Potential Area for Reform




LIMITATIONS OF CONDITION 6

Way forward




Use of Condition 11




Variation and Revocation




Negotiating AVOs

AVO-only proceedings - Consent without admissions -
Strategic considerations




Negotiating AVOs - Things to Consider

AVO # Criminal Charge Consent Without Admissions

Withdrawal of criminal charges does not Defendant consents to the order without

extinguish the AVO. Even an acquittal does conceding the alleged conduct occurred.

not automatically dismiss the AVO the court Efficient resolution that avoids contested

can still make a final order on the civil hearing. Key question: is the dispute about

(balance of probabilities) standard. whether an order should be made, or what
its terms should be?

Duration

Standard 2 year duration Sometimes the right play is to hold at

interim stage while criminal or family
Consider anticipated wait until final hearing proceedings resolve. Note: the new Practice
on ADVO and whether it is best for your Note removes lapsing as a passive option —
client to consent at an early stage. variation is now the only tool.




Finalising AVOs

When the Court May Make an Order Matters to be Considered




Capacity

Farthing v Phipps [2010] NSWDC 317 - Strict liability -
Section 17/




Capacity — The Section 17 Argument

The Problem Farthing v Phipps

» AVO breaches are strict liability — no mental [2010] NSWDC 317

element "If the Court concludes that a person
against whom the order is made
cannot properly comprehend the

Defendants with cognitive impairment, dementia

or severe mental illness may be unable to terms of its order, so that the effect
_ _ might be that he or she unwittingly
understand or consistently comply with breaches the order and therefore

exposes him or herself to
imprisonment, that in my view would
No general provision in the Act for this class of also be a sufficient other reason why
an order should not be made."

conditions

defendant

An order that cannot be understood is an order — Lakatos SC DCJ at [33]

that will be breached




Costs in AVO
Proceedings

Sections 99 & 99A - Reasonable case management -
Private applicants




Costs — The Statutory Framework

Costs available on
withdrawal too

Purpose: indemnification, not punishment — Gleeson CJ in Ohn v Walton (1995) 36 NSWLR 77,

drawing from Latoudis v Casey (1990) 170 CLR 534




Costs — The Statutory Framework

99A(2)(a) 99A(2)(b)

Applicant made application knowing it
contained matter that was false or

misleading in a material particular

Applicant deviated from reasonable case
management of the proceedings so

significantly as to be inexcusable




Costs — Inexcusable Case Management Failures

NSW Police v Chu [2021] NSWLC 4 — individual and cumulative failures; consider intentionality
and impact on the defendant (LCM McGlynn at [32]-[33])

Recognised Deviations

Failure to interview a material witnhess
Failure to obtain relevant evidence to defendant's detriment
Failure to serve part or all of the brief

Failure to comply with the Practice Note

Continuing proceedings in face of compelling exculpatory material

Late partial service after repeated requests




Practical Tips

Bail vs AVO - Section 39 - Property recovery - Acting for a
complainant




1

2

Discrepancies
between Bail and Property Recovery Orders
AVO conditions

Traps for
Practitioners




Final
thoughts
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