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Outline

Jane: 

• Police powers - issues to watch out for in criminal cases

Peter: 

• Recent civil cases about police torts and related matters

Both: 

• How criminal lawyers can help identify (and lay the foundation for) a 

potential civil claim



Police powers – issues to watch out for

Defending criminal charges:

• Execution of duty 

• Unlawfully/improperly obtained evidence – Evidence Act s 138

Potential civil claims arising:

• False Imprisonment 

• Assault and battery 

• Common Focus: execution of duty, powers of arrest, use of force, 

responsibilities and safeguards

• Malicious prosecution 



Police powers – issues to watch out for

Arrest for an offence (LEPRA s 99)

• Reasonable suspicion (s 99(1)(a))

• Direction to arrest (s 99(2))  - see  Ismail v State of New South Wales [2026] 

NSWDC 156 at [46] – [51]

• Now very difficult to establish non-compliance with s 99(1)(b)  - see State of 

New South Wales v Dennis [2025] NSWCA 118 

• Arrest without intent to charge - State of NSW v Robinson (2019) 266 CLR 619; 

[2019] HCA 46



Police powers – issues to watch out for

Arrest for breach of bail (Bail Act s 77)

• Arrest under Bail Act s 77 is more of a last resort than under LEPRA s 99 and 

there is an objective element to the test

• Reasonable grounds for belief that bail has been breached - see Darling v 

State of New South Wales [2026] NSWDC 67 (unhelpful)

• Appropriateness of arrest (s 77(3) factors) – see Bugmy v DPP [2024] 

NSWCA 70, Hood-Carberry v R [2024] NSWDC 295



Police powers – issues to watch out for

Stop and search (LEPRA ss 21, 36)

• Stop and search are distinct powers

• Watch out for reasonable suspicion developed after an unlawful stop

• Reasonable suspicion – Rondo rules! For recent examples, see State of NSW v 

Madden [2024] NSWCA 40, Fuller v State of NSW [2026] NSWCA 98, Reyes-

Carrion v State of NSW [2025] NSWDC 28, Harley v State of NSW [2025] NSWDC 

358, Carroll v R [2025] NSWDC 546, R v Nguyen [2025] NSWDC 567, Brown v R 

[2026] NSWDC 42, Alidi v State of NSW [2026] NSWDC 58, Cavanagh v DPP 

[2026] NSWDC 125 

• Relevance of police experience as per Azar [2014] NSWSC 132 – see, e.g., 

Brown v R [2026] NSWDC 42 at [24]  



Police powers – issues to watch out for

Stop and search

• Consent to search - must be meaningful consent – see Harley v State of 

NSW [2025] NSWDC 358, Alidi v State of NSW [2026] NSWDC 58 

• Strip search – seriousness and urgency of circumstances – see Meredith v 

State of New South Wales (No 5) [2025] NSWSC 1133 



Police powers – issues to watch out for

Powers of entry

• Especially in DV situations (LEPRA Part 6) - requires invitation/consent to 

entry

• Kuru v State of NSW [2008] HCA 26 still useful (although legislation has since 

changed) 



Recent civil cases about police powers

Powers of entry – search warrant 

Harland v Murphy [2022] NSWSC 1377

• Judicial review of a search warrant executed on the applicant's premises.

• Search warrant declared invalid.

• False imprisonment and malicious prosecution actions followed. 



Police powers – issues to watch out for

Compliance with LEPRA Part 9

• Who is a protected suspect? – see R v Jane (a pseudonym) [2025] NSWDC 

266, R v GH [2026] NSWSC 740

• Vulnerable persons

Questioning and admissions

• Questioning of vulnerable persons without adequate safeguards, and/or 

contrary to communications from legal reps that suspect does not wish to be 

interviewed - see Mann v R [2023] NSWCCA 256, R v Nean [2023] NSWDC 34, R 

v Dates and Dates [2025] NSWSC 415 (cf. R v GH [2026] NSWSC 740)  

• Court more willing to allow persistent questioning of non-vulnerable persons–

see, e.g., Reeves v State of NSW [2024] NSWCA 125



Police powers – issues to watch out for

Compliance with LEPRA Part 15 (reasons for exercise of power, etc)

• Whether reasonably practicable 

• Whether reason given for exercise of power is sufficient 

• Courts are usually (but not always) willing to allow police a lot of leeway

• See, e.g.,  McLaughlin v State of NSW [2023] NSWDC 525, Morris v NSW 

[2025] NSWDC 498, Murphy v State of NSW [2023] NSWSC 407



Recent civil cases about police powers

False Imprisonment – LEPRA s 202

Murphy v New South Wales [2023] NSWSC 407 

• Failure to provide information required by LEPRA s 202.

• Information given was insufficient; court did not accept that it was not 

reasonably practicable to provide more detailed information.



Police powers – issues to watch out for

Move-on directions

• Almost never given correctly 

• Requirement for conduct to continue

Validity of exercise of powers in protest situations

• Availability of some powers depends on whether protest is “authorised”



Recent civil cases about protests 

Raul Bassi v Commissioner of Police (NSW) [2020] NSWCA 107

• Application of 23 of the Summary Offences Act 1988 (NSW)

• Immunity per s.200 LEPRA



Recent civil cases about protests 

Lees v New South Wales [2025] NSWSC 1209

• Validity of section 200(5) of the Law Enforcement (Powers and 

Responsibilities) Act 2002 (NSW) 

• Infringed the constitutionally implied freedom of political communication. 



Recent civil cases about protests 

Jarrett v State of New South Wales [2026] NSWCA 62

• Terrorism and Other Legislation Amendment Act 2025 (NSW) after the 

Bondi Beach attack. 

• Constitutional challenge successful



Recent civil cases about protests 

Cullen v State of New South Wales [2026] HCA 18

• Negligence by police officers 

• Duty of care 

• Operation of the Civil Liability Act 



Recent civil cases

Battery

Austral v Northern Territory [2026] HCA 20

• Detainees in the Don Dale Youth Detention Centre in the Northern 

Territory. 

• Exemplary damages 



Recent civil cases

Malicious Prosecution

Rock v Henderson [2025] NSWCA 47

• The court refused to extend the ambit of the tort to include ADVO 

proceedings. 



Recent civil cases

Malicious Prosecution

Moore v New South Wales [2025] NSWSC 1040

• The Plaintiff was arrested, charged, and imprisoned based on a fabricated 

statement by police. 



Recent civil cases

Malicious Prosecution/Collateral Abuse of Process/Misfeasance in Public 

Office 

New South Wales v Spedding [2023] NSWCA 180

• Interworkings between: 

• Malicious prosecution 

• Collateral abuse of process 

• Misfeasance in public office

• Damages: $1,797,181 plus interest and costs 



Recent civil cases

Misfeasance in Public Office 

EA v Diaconu (2020) 102 NSWLR 351

• AFP member exercising or purporting to exercise public power through 

conduct. 



Recent civil cases

False Imprisonment 

DE v New South Wales [2026] NSWSC 157

• Cobham Juvenile Justice Detention Centre 

• 19 of the Children (Detention Centres) Act 1987 (NSW)

• Segregation as a form of punishment – not made out, and (obiter) not 

actionable.



Recent civil cases

Abdel-Hady v Commonwealth of Australia [2026] HCA 17

• Immigration case – Plaintiff held in immigration detention unlawfully – Cth

argued immunity

• Defence or immunity would undermine constitutional principles, including 

the separation of powers



Setting a civil action up for success 

Important documents to include in a brief for an action against police:

• Custody management and bail records 

• Note of the time of the order for release, and the actual release of the client 

• Transcript of the decision and proceedings – vior dire and costs judgements

• Brief of Evidence and charge certification documents

• Body Worn Video, CCTV, photographic evidence 

• Subpoenaed material (noting Harmen Undertakings): notebooks, investigators 

logs, COPS entries, Event reports, CAD logs, medicals, etc.

• Contemporaneous statement from client



Setting a civil action up for success
Statement from your client:

• Time, date, place of the restraint or detention

• Identity of police officers (with names and descriptions if possible)

• Clear narrative as to threat and use of force – including what was said and done by 
police officers up to and during and after the detention

• Form of restraint – eg, paddy wagon, verbal, handcuffs, etc

• Actions and state of mind of the client throughout interaction

• How the interaction / restraint ended, including release or transfer to another authority 

• Duration of detention

• Identity of potential witnesses

• Any injuries or medical consequences, descriptions, photographs, medical evidence

• Previous imprisonment 
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